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Legal Disclaimer

 The views and opinions expressed by the Presenter are those of the 
Presenter.

 This information is not intended as legal advice and may not be 
used as legal advice. Legal advice must be tailored to the specific 
circumstances of each case. 

 Every effort has been made to assure this information is 
up-to-date as of the date of publication. 

 This information is not intended to be a full and exhaustive 
explanation of the law in any area, nor should it be used to replace 
the advice of your own legal counsel.



Agenda

 New CFPB Leadership
 CFPB Semi-Annual Regulatory Agenda
 CFPB Request for Information (RFI)
 Proposed Debt Collection Rules
 Client Considerations
 Summary

Presenter Notes
Presentation Notes
The following is our Agenda for today. I will first discuss the change in leadership at the CFPB that recently took place.I will also talk about the CFPB’s Semi-Annual Regulatory Agenda that was originally published last September; and republished in January 2018.We will also spend time reviewing an Overview of the Proposed Rules for Debt Collection that the Consumer Financial Protection Bureau’s (CFPB) released in Summer 2016.  My objective is to focus on the Proposed Rules that have the greatest impact to our Clients; however, I will try to cover as many of the rules as time permits.We will conclude the presentation discussing some activities our Clients may consider in order to start preparing your office as well as your Agencies for these new RULES.



New CFPB Leadership

 On 11/15/2017, Director Richard Cordray
announced departure from CFPB.

 On 11/24/2017, President Trump appoints Mick 
Mulvaney as Acting CFPB Director.

 On 12/04/2017, Mulvaney announced that the 
CFPB put a hold on all new rules, and new 
rulemaking.

 On 01/23/2018, Mulvaney issued “Memo” to 
CFPB staff

Presenter Notes
Presentation Notes
As you know, the CFPB has New Leadership.  Richard Cordray announced on November 15th that he would step down from his position at the Bureau, and officially resigned on November 24th.  At that time, he selected deputy director Leandra English to replace him.However President Trump named Mick Mulvaney, Director of Office of Management and Budget (OMB) to lead the Bureau temporarily until he can appoint a permanent replacement.Ms. English filed suit to block the President’s appointment of Mulvaney; however a federal judge denied her request for an injunction in late November and Mr. Mulvaney has been in charge of the bureau since that time.In response to a question about the status of the Debt Collection Rulemaking during a Press Roundtable hosted by the CFPB on 12/04/18, Mulvaney was quoted saying “We put a hold on all new rules, and new rulemaking until I get a chance to look at them on a case-by-case basis”.Additionally, on 01/23/2018, Mulvaney issued a MEMO to all CFPB staff, providing insight and guidance on his intentions for the new direction of the Bureau. While he did not specifically announce a schedule, his comments suggest that debt collection may in fact rise to the top of the rulemaking agenda.  In the MEMO, Mulvany stated “that a far greater number of complaints received by the CFPB relate to debt collection, than to prepaid cards or payday lending (other industries that received rulemaking attention prior to debt collection)”



Semiannual Regulatory Agenda
Fall 2017

Presenter Notes
Presentation Notes
Now let’s talk about CFPB Semi-Annual Regulatory Agenda  that is published twice a year.  The last Semi-Annual Regulatory Agenda was published in September 28, 2017; and was re-published recently on January 12, 2018.The next slide covers some of the Regulatory Agenda Items that the CFPB plans to focus on for the upcoming year.



Implementing Statutory Directives

 Mortgage rules
 Timing of Mortgage 

servicing disclosure 
requirements

 Arbitration
 Payday, auto title, 

and similar lending 
products

 Debt Collection
 Overdraft programs on 

checking accounts
 Larger participant and 

non-depository lender 
registration

 Prepaid financial 
products

Presenter Notes
Presentation Notes
The CFPB’s rulemaking work is focusing on implementing directives mandated in the Dodd-Frank Act and other statutes.  Much of their effort is focused on the items listed on this slide.As part of these rulemakings, the Bureau is working to achieve the consumer protection objectives of the statutes while minimizing regulatory burden on financial service providers and facilitating a smooth implementation process for both industry and consumer.In the Agenda, the CFPB states that it is “engaged in rulemaking activates regarding the debt collection market, which continues to be a top source of complaints to the Bureau”.  The Bureau has also received encouragement from industry to engage in rulemaking to resolve conflicts in case law and address issues of concern under the FDCPA such as the application of the 40 year old statute to modern communication technologies.The Bureaus released an outline of Proposed Rules under consideration in July 2016 concerning practices by company's that are debt collectors under the FDCPA.   The agenda states that the Bureau expects to release a proposed rule concerning FDCPA collector’s communications practices and consumer disclosures. The Bureau intends to follow up separate at a later time about concerns regarding information flows between creditors and FDCPA collectors and about potential rules to govern creditors that collect their own debts.  



CFPB Request for Information (RFI)

 On March 14, 2018, the CFPB issued a “RFI” 
(Request for Information) regarding Adopted 
Regulations and New Rulemaking Authorities.

 CFPB is seeking comments & information in 
considering whether CFPB should amend any 
rules it has since created or issue rules under 
new rulemaking authority provided for by the 
Dodd-Frank act.

 90 Day Comment Period 

Presenter Notes
Presentation Notes
The debt collection rulemaking appears to have been put on HOLD in light of the recent “RFI (Request for Information)” the CFPB issued on 03/14/18.On March 14th, 2018, the Consumer Financial Protection Bureau (Bureau) issued a Request for Information (RFI) on the Bureau’s adopted regulations and new rulemaking authorities. The Bureau is seeking comments and information from interested parties to assist the Bureau in considering whether it should amend any rules it has issued since its creation “or” issue rules under new rulemaking authority provided for by the Dodd-Frank Act.   The Bureau has “asked” that the commenters point out their “top priority”.  This is the eighth in a series of RFIs announced as part of Acting Director Mick Mulvaney’s call for evidence to ensure the Bureau is fulfilling its proper and appropriate functions to best protect consumers. This RFI will provide an opportunity for the public to submit feedback and suggest ways to improve outcomes for both consumers and covered entities. The RFI is available on CFPB’s website and the 90 day Comment period is expected to close approximately June 19, 2018.Therefore, I don’t think we can expect to see new Debt Collection Rules until after June.



CFPB Releases Proposed Rules

 On July 28, 2016, the CFPB released their Outline of 
Proposed Rules governing third-party debt collectors.

http://files.consumerfinance.gov/f/201311_cfpb_anpr_debtcollection.pdf 

 The proposed rules cover a wide range of topics 
including topics raised in the ANPR (Advanced Notice of 
Proposed Rulemaking)

– Debt Substantiation
– Transfer of data from collection agency to collection agency
– Time Barred Debt
– Contact Frequency and voice mail messages

 The rules apply primarily to third-party debt collectors & 
debt buyers.

Presenter Notes
Presentation Notes
The CFPB released its Outline of Proposed Rules governing third-party debt collectors in July 2016.  According the Bureau, the proposed rules would “Overhaul the debt collection market by capping collector contact attempts and by helping to ensure that companies collect the correct debt”.The proposed rules primarily apply to Third-Party Debt Collectors and Debt Buyers; however the CFPB has said that they will address consumer protection issues involving “1st Party Debt Collectors and Creditors” on a separate track. We will spend much of today’s seminar focusing on the Proposed Rules that have the greatest impact to our Clients; however, I will try to cover as many of the rules as time permits.Key rules that we will focus on include:  Debt Substantiation requirements (at time of placement as well as when a consumer disputes the debt); Requirements for transfer of information from collection agency to collection agency, andNew requirements for our initial Validation Notice, The CFPB is concerned here with agencies not “forwarding on” important information such as disputed debt.  Other Rules we will discuss are debts that are past the statute of limitations (time barred) as well as new disclosures the CFPB is requiring if you elect to litigate your accounts.I will also cover proposed “Collection Comm Practices” including Contact Frequency, VM and Time, Place and Manner restrictions,.I will wrap up by discussing Client Considerations, that is, activities for our Clients to consider in order to start preparing your office as well as your Agencies for these new RULES.

http://files.consumerfinance.gov/f/201311_cfpb_anpr_debtcollection.pdf


Debt Substantiation

 Debt Substantiation in the CFPB’s proposed 
rules focuses on the following phases of the 
collection process:
1) Initial Review (Before Collections)
2) During Course of Collections (After Dispute)
3) Before Filing Litigation

Presenter Notes
Presentation Notes
The most common debt collection complaint received by the CFPB concernsCollectors seeking to recovery from the wrong consumer OR in the wrong amount.  The Bureau believes that such problems arise from two sources:Substantial deficiencies in the quality & quantity of information collectors receive at time of placementResult = Collectors contacting the wrong consumers, for the wrong amount or for debts that the collectors are not entitled to collect.The Bureau is also concerned with the information that consumers receive in initial notices required under the FDCPALack critical elements that would help consumers recognize whether the debt is in fact theirs; which may lead to more consumer complaints, a lack of response by consumers or both.Therefore it is no surprise that the RULES focus on Debt Substantiation requirements. The requirements focus on three keys phases of the collection process:  Initial Review (Before Collections – At time of Placement); During Course of Collections (After a Dispute) & Before filing Litigation.I will break up the proposed RULES for each area in the next few slides.



Debt Substantiation – Initial Review

 Obligations Before Initiating Debt Collection
 Obtain “Fundamental Information”
 Obtain a “Written Representation” from debt 

owner to ensure accuracy of information
 Require Debt Collectors to review information 

obtained from debt owner for “Warning Signs”

Presenter Notes
Presentation Notes
The Bureau is considering requiring Debt Collectors to “substantiate” OR possess a “reasonable basis” for claims that a particular consumer owes a particular debt.To support Initial Claims of Indebtedness, the proposed RULES would include a specific list of Fundamental Information that a collector could obtain and review to look for: “Warning Signs”    OR indications that the information associated with the debt is inaccurate or inadequate, before commencing collection activities. The proposal would further allow Collectors to establish “reasonable support” for claims of indebtedness by obtaining a “Written Representation” from the debt owner (i.e. Creditor at the time of default) that its information is accurate.



Debt Substantiation – Fundamental Info 
for Review
 Full Name, last known address, and last known telephone 

number of the consumer;
 The account number of the consumer with the debt owner at 

the time the account went into default;
 The date of default, the amount owed at default, and the date 

and amount of any payment or credit applied after default;
 Each charge for interest or fees imposed after default and the 

contractual or statutory source for such interest or fees; and
 Complete chain of title from the debt owner at the time of 

default to the collector

Presenter Notes
Presentation Notes
The CFPB’s Proposed Rules provide an Appendix of specific items of Fundamental Information that a Debt Collector may obtain and review for Warning Signs, in addition to the Creditor’s representation of accuracy, to support initial claims of indebtedness.  <<READ SLIDE>>This list mirrors some of the RULES that NYS Department of Financial Services implemented in August 2015 regarding specific disclosures on the Validation Notice containing information relative to the “default” for charged off debt.The CFPB states  in their outline that this information could STILL BE conveyed in a spreadsheet, as it is done typically today; without transferring the full underlying record.  However, the list of Fundamental Information may be more extensive than what Clients transfer to Agencies today.	



Initial Review – Written Representation

 The Debt Owner must state:
1) It has adopted and implemented “reasonable policies and 
procedures” to ensure the accuracy of the transferred information

2) The transferred information is “identical” to the information in the 
debt owner’s records.

 The representation must be made in writing

Presenter Notes
Presentation Notes
The Proposals under consideration also state that:To help form a “reasonable basis” for ensuring Accuracy; The Debt Collector can obtain a Written Representation from the Debt Owner (i.e. Creditor at time of default) that it has adopted and implemented “reasonable policies and procedures”To ensure that the accuracy of transferred information andThat the transferred information is identical to the information the Creditors records.It is important to note that the representation made by the Creditor must be made in “writing”.The Bureau believes that the representation of the accuracy would help ensure that Debt Collectors have information they need to support claims of indebtedness.  



Initial Review – Warning Signs

 Debt Collectors must look for warning signs that may 
raise questions as to the accuracy of the information that 
might appear in individual accounts or across an entire 
portfolio

  Examples provided by CFPB:
– Information for an individual debt is not in clearly understandable 

form; facially implausible or contradictory
– Significant percentage of debt in portfolio has missing or 

implausible information or unresolved disputes
 Debt Collectors are “not” required to confirm all 

information

Presenter Notes
Presentation Notes
The Proposals under consideration would require Debt Collectors to Review the information obtained from the Debt Owner (Creditor) to look for “Warning Signs” that may raise questions as to the adequacy or accuracy of the information With response to a particular consumer OR with respect to the portfolio of information in generalThe CFPB’s proposed rules; even provide specific examples as shown on this slide.  <<READ SLIDE - Examples>>If a Debt Collector discovers Warning Signs during its Initial Review; the collector would be required to take further steps before it would be able to collect the debt.  This may include obtaining and reviewing documentation from a Representative Sample of accounts or in some cases, for all accounts, in a portfolio.  The proposed rules indicate that the CFPB would NOT require Debt Collectors to confirm “ALL” of the information they receive; but it also would NOT permit Debt Collectors to ignore potential problems.The Bureau is also considering making the requirement look to for Warning Signs an on-going obligation for Debt Collectors including looking for Warning Signs that may arise during the Course of Collection Activity.



Debt Substantiation – After Dispute

 Definition of Dispute 

 Subsequent Collectors
– Filed disputes that had not been addressed by a previous 

collector would be required to be transferred to the new collector.

Presenter Notes
Presentation Notes
The Bureau believes that if a consumer disputes a debt, orally or in writing, By asserting that he or she does NOT owe the debt OR the amount being claimed, then the dispute calls into question the collector’s basis for claiming that the Debt Collector is pursuing the right person or the right amount. Therefore, the Bureau is considering a proposal to require Debt Collectors to OBTAIN additional support before proceeding with collections.The Bureau is considering clarifying the Definition of DISPUTE that would clarify that communications from consumers constitute disputes if they take the form a question or challenge related to:The validity of the debt (e.g. the amount of the debt OR the identity of the alleged debtor) ORThe legal right of the Debt Collector to seek payment on the debt. This would not require consumers to use specific words to have a communication treated as a dispute.The Bureau also understands that some Debt Collectors have a policy of returning disputed debt to the Debt Owner (Creditor) OR may otherwise return disputed debts.  Thus, if a consumer had disputed a debt; and the Debt Collector had not taken the appropriate steps to address the dispute, then under the proposed RULES, the fact that a dispute has been filed would be required to be transferred to the New Collector, and the subsequent collector would not be able to initiate collections until the debt has been substantiated.



Debt Substantiation – After Dispute

 Written Disputes within 30 days of Validation 
Notice 
– Provide documentation establishing information for relative category of 

dispute

 Duplicate Disputes
– Not required to substantiate debt; but must notify consumer that the 

dispute is duplicate

 Oral Disputes within 30 days of Validation 
Notice
– Review documentation for relevant category of dispute to establish 

reasonable support for claims

Presenter Notes
Presentation Notes
The Bureau’s proposal is also providing greater clarity regarding certain FDCPA requirements where a consumer submits a Written Disputes within 30 days of the Validation notice. Specifically, the FDCPA requires the collector to “obtain verification of the debt” and provide a copy of the verification to the consumer.  However, the FDCPA provides NO explanation of these requirements and the courts have interpreted them in various ways.  As a result, Debt Collectors vary in the level of documentation they obtain and provide to consumers to verify debt;Many collectors currently do not review or provide copies of underlying account documentation in response to disputes.The Bureau’s Proposed Rules even provide an Appendix to list examples of “documentation that would be required” which I will cover in an upcoming slides.Regarding Duplication Disputes, if a Debt Collector decided against responding to a dispute submitted in writing within the Validation Period because it was determined that the dispute was duplicate; there is no obligation of the Debt Collector to substantiate the debt again.   However, the Bureau is proposing to require Debt Collectors to notify the consumer of this fact.    Regarding Oral Disputes:  As part of the on-going requirement of “Warning Signs” during the collection process, if a consumer disputes the debt “orally”; The Debt Collector is responsible to review documentation on file for that account to establish reasonable support for the claim.  Bureau is considering whether to require Debt Collectors to inform consumers of the right to obtain verification of the debt by submitting a timely written dispute, if applicable, unless the collector provides copies of verification in response to oral disputes as well.  The Bureau is considering providing model language that could be used to make the disclosure.



Dispute Categories as defined by CFPB

 Generic disputes 

 Wrong amounts disputes

 Wrong consumer disputes

 Wrong collector disputes

Presenter Notes
Presentation Notes
The CFPB proposed rules establish “4” Main Categories of Disputes as shown on this slide.  <<READ SLIDE>>The Bureau is considering proposing that Debt Collectors provide documentation to a consumer establishing the information specified in the relevant category of dispute.  These disputes categories would also appear on the Validation Notice as a “tear off” to allow consumers to submit disputes in writing.The proposal also will require Debt Collectors to have documentation (not just information) to verify disputes in each of these categories. The documentation requirement could be satisfied through collector review of copies of account-level documentation establishing the required information.   Now let’s review each Dispute Category in more detail



Generic Disputes
Generic Dispute Documentation
 First and last name, address and account number (with 

the creditor at the time of default) of the debtor;
 The date of default and date of last payment;
 The name and address of the creditor at default; and
 The amount of the debt balance at default and any post-

default interest and fees, and description of the amount 
owed.

Presenter Notes
Presentation Notes
READ FIRST:  Generic Disputes are those that disputes that do not provide a reason or basis for the dispute, verification would consist of documentation establishing the following basis facts about the debt:(READ SLIDE)Documentation evidencing such information would depend on the type of debt but may include a combination of the followingcharge-off statementMost recent billing or periodic statement orA contract, note, application or service agreement



Specific Dispute - Wrong Amount Disputes
Disputes as to Amount of Debt
 Generic Dispute documentation requirements
 The amount of principal, interest or fees disputed;
 The basis for seeking to collect any such disputed amount 

(e.g. late fee or collection charges) including the terms and 
conditions relevant to collection of any post-default interest or 
fees, if applicable;

 The date and amount of each payment (or other credit) after 
default; and

 Any additional information required to respond to the specific 
dispute.

Presenter Notes
Presentation Notes
READ FIRST:    For each of the next 3 Types of specific Disputes the verification would consist of documentation establishing basic facts about the debt, responsive to a generic dispute, combined with documentation establishing additional information responsive to the basis of the dispute.For disputes in which the consumer challenges the amount that the debt collector seeks to collect, verification would consist of documentation establishing the following facts:  (READ SLIDE)Documentation evidencing such facts would depend on the Type of Debt and the Nature of the dispute but may include the following:Copy of billing or periodic statement(s) covering the relevant time period, and/orUnderlying agreement describing the applicable interest rate OR fees



Specific Dispute – Wrong Consumer Disputes
Disputes as to Wrong Consumer
 Generic Dispute documentation requirements
 Either

– Information that the consumer provided to the Creditor with 
respect to the consumer’s date of birth and information obtained 
with respect to the consumer’s addresses throughout the life of 
the account; or

– A number that uniquely identifies the consumer, such as 
taxpayer ID number (e.g. SSN, EIN, ITIN)

 The consumer’s original agreement or original consent to the 
debt; and 

 Any additional information required to respond to the specific 
dispute

Presenter Notes
Presentation Notes
READ FIRST:  For Disputes in which the consumer asserts that the Debt Collector is attempting to collect the debt from the wrong person or the consumer asserts that he/she did not incur the debt, verification would consist of documentation containing the following information:  (READ SLIDE)Documentation evidencing such facts would depend on the Type of Debt but may include the following:Copy of the credit application, or document reflecting information gathered from the creditor’s Customer Identification Program, andCopy of the contract, note, application or service agreement.



Specific Dispute – Wrong Collector Disputes
Disputes as to Wrong Collector
 Generic Dispute documentation requirements
 The names and address of all persons that obtained the 

debt after default (as Debt Owners or third-party 
collectors), and the date of and parties to each purchase, 
assignment or transfer, and

 Any additional information required to respond to the 
specific disputes

Presenter Notes
Presentation Notes
READ FIRST:  Finally, for disputes in which the consumer asserts that the Debt Collector is NOT the owner of the debt OR is NOT entitled to collect the debt (i.e. Wrong Collector), Verification would consist of documentation establishing the following facts:  (READ SLIDE)Documentation evidencing such information would depend on the Type of Debt but may include a copy of the bill of sale or assignment of debt.



Disputes – Before Filing Litigation 
Documentation for Claims in Litigation
 Must have reasonable support for claims that consumer being 

sued owes the amount claimed and the legal right to make the 
claim.

 Collectors could satisfy their “reasonable support” obligation 
by obtaining and reviewing all of the specified consumer 
dispute documentation

 Collectors that do not review the documentation specified for 
all types of disputes could acquire a reasonable basis 
consistent with the level of support through alternative 
methods, but would bear the burden of justifying any 
alternative approach.

Presenter Notes
Presentation Notes
READ FIRST:  Debt Collectors may attempt to collect debt by filing lawsuits against consumers.  The Bureau believes that consumers face a higher risk of harm during litigation than during other points in the collection process.Many consumers fail to defend in litigation, making it easier for collectors to obtain judgments against the Wrong Consumer, for the Wrong Amount, or where the collector had NO Legal Right to collect.Consumers who do defend may bear significant costs, including the cost of legal counsel or the cost of appearing in court. And consumers against whom judgments are entered may be subject to collection methods such as garnishment which they did not encounter during the pre-litigation collection process. Because of the higher risk of consumer harm from claims of indebtedness made without “Reasonable Support” in complaints filed in litigation, the Bureau believes that a higher level of support is needed to make claims in litigation than in most initial collection activity.  The proposal would require debt collectors, before making such claims in litigation filing, to have the following:   (READ SLIDE)



Proposed Rules – Transfer of Information

Transfer & Review of Certain Information
 Require Debt Collectors to obtain and review certain 

information that could either:
– Affect the subsequent collectors’ obligations to comply with 

FDCPA and other federal consumer protection laws.
– Facilitate collector behavior that may be beneficial to consumers

 Obligate prior Debt Collectors to transfer this information if 
the consumer provided it to them in the course of collection 
activity, but it generally would not require Debt Collectors to 
attempt affirmatively to obtain the information.

Presenter Notes
Presentation Notes
READ FIRST:  Several Federal laws including FDCPA regulate the conduct of collectors during the debt collection process. If subsequent collectors lack certain information prior collectors had, subsequent collectors may inadvertently violate these laws.  For example, after a Collector no longer has a debt, a Collector may receive a notice that the debt has been discharged in bankruptcy, dispute or active military duty.    Failing to convey this information downstream (to subsequent Collectors) increases the chances of exposing consumers to Further collection efforts regarding debt that may be uncollectible, in whole or in part,  May be directed at the wrong consumer ORMay seek the wrong amount.To address the issues, the Bureau is considering a proposal to ensure that prior to initiating collection activity, Debt Collectors are required to obtain and review certain information arising from past collection activity that could either (READ SLIDE bullets)



Transfer of Information – FDCPA 
Compliance
Transfer of Information affecting FDCPA 
compliance
 Whether the debt was disputed in writing within 30 days of 

receipt of the validation notice and either that the debt was 
verified or dispute details (including information consumer 
submitted or prior collector provided)

 Whether the debt was disputed orally or more than 30 days after 
receipt of the validation notice and either that the claims were 
substantiated or dispute details (including information the 
consumer submitted or the prior collector provided)

 Any time, place or method of communication that the consumer 
stated is inconvenient;

Presenter Notes
Presentation Notes
READ FIRST:  The proposal would require subsequent Debt Collectors:To obtain certain information consumers provided to prior collectors that obligates collections to take OR refrain from taking certain action relating to rights arising from certain provisions of the FDCPA.  Such information may include the following (READ SLIDE)



Transfer of Information – FDCPA 
Compliance
Continued:
 The name and address of any Attorney who is representing the 

consumer in connection with the debt;
 Whether the consumer’s employer prohibits the consumer from 

receiving collection communications at the place of employment. 
 Whether the collector has made confirmed consumer contact, 

and the contact information used to establish such contact;
 Whether the collector has provided the time-barred debt 

disclosure; and 
 Whether the consumer is deceased and, if so, the date of death

Presenter Notes
Presentation Notes
READ FIRST:  Additional examples of information that impacts FDCPA compliance include (READ SLIDE)



Transfer of Information – Other laws

Transfer of Information affecting compliance 
with other federal consumer protection laws
 Whether the consumer is active duty service member and whether the 

consumer has secured an interest rate reduction pursuant to the SCRA;
 For defaulted student loans, whether the consumer has applied for 

discharge of the debt on a basis that imposes a collections pause, and the 
date of the application; 

 For defaulted student loans eligible for rehabilitation, the terms of any 
rehabilitation agreement, the number of payments made, and any requested 
adjustment to the amount of the monthly payment; and 

 Whether the consumer’s income and assets are exempt under federal or 
state laws from judgment-creditor seeking garnishment related to debt 
collection litigation 

Presenter Notes
Presentation Notes
READ FIRST:  This slide outlines information affecting Subsequent Debt Collectors obligations to comply with other laws or legal rights granted to consumers.Other Federal Consumer Protection Laws directly require collectors to take or refrain from taking certain actions depending on what they know about the consumer. For example, the Service Members Civil Relief Act (SCRA) gives active duty service members certain protections relevant to the collection of certain debts.Similarly, under Federal Student Loan Programs, consumers also have the right to apply for and if qualified, enter into rehabilitation program for defaulted student loans.Such information may include the following:  <<READ SLIDE>>NOTE:  The NYS DFS implemented new Debt Collection Rules in March 2015 that required new disclosures on Validation Notice and Payment Agreement letters sent to consumers in NYS regarding money judgment exemptions.  <<READ:  NYS Money Judgment Disclosure>>



Transfer Information – Beneficial to 
Consumer
Certain other information that may be beneficial 
to consumers
 Language preference of the consumer

 Whether the consumer has submitted an oral or written 
cease communication request

Presenter Notes
Presentation Notes
READ FIRST:  The Bureau is considering requiring subsequent collectors to obtain (and prior collectors to transfer) certain other information that does not affect the legal obligations of subsequent Debt Collectors but may facilitate collector conduct that may be beneficial to consumers.The Bureau is considering including:  <<READ SLIDE BULLETS>>



Information Forwarding Requirements

 CFPB is considering requiring collectors to forward the 
following information after returning the debt to the owner or 
selling it to subsequent debt buyer 
– Payments submitted by the consumer;
– Bankruptcy discharge notices;
– Identity theft reports;
– Disputes; and
– Any assertion or implication by the consumer that his or her 

income and assets are exempt under federal or state laws from a 
judgment-creditor seeking garnishment

Presenter Notes
Presentation Notes
READ FIRST:  The Bureau is considering requiring Debt Collectors to forward certain information that they may receive from a consumer after they have returned the debt to the debt owner (i.e. Creditor) OR sold it to a subsequent debt buyer:(READ SLIDE bullets)For example, A Debt Collector receiving a “dispute” notice from a consumer would be required to forward the “dispute” to the Creditor AFTER the Debt Collector had previously returned the account.This information could help assess whether all or part of the debt is uncollectible or lacks sufficient support.



Validation Notice – Content

Example:  Tear-Off in Model Validation Notice:
 How do you want to respond to this notice?
 Check all that apply:
  __ I want to dispute the debt because I think:
    __This is not my debt
        __The amount is wrong
        __ I already paid this debt in full or I settled it
        __ Other or more detail
  ___ I want you to send me the name and address of the original creditor
   ___ I enclosed this amount $ ___ 
   Make check payable to ConServe, and include reference number 123456

Presenter Notes
Presentation Notes
READ FIRST:  CFPB is looking to enhance content in Validation notice, including “tear-off” to facilitate exercise of the dispute and original-creditor information rights.	



Validation Notice – Statement of Rights

 One page Statement of Rights document.
– Lists consumer rights under the FDCPA, FCRA and 

other federal/state laws
– Written copy provided in same mailing as the 

validation notice
– Must offer or provide additional Statement in the first 

communication is made more than 180 days after last 
one

Presenter Notes
Presentation Notes
READ FIRST:  This slide outlines the required INSERT with the Validation Notice:  Statement of Rights.  <<Read Slide>>Also, the CFPB is considering non-English requirements and has “2” Alternative proposals1 ) Trigger based option – Required translated version of the Validation Notice and Statement of Rights to a consumer if:      Initial communication took place predominately in a language other than English or the Creditor or prior collector indicates a non-English language preference2) Spanish Backer Option:  - Require debt collectors beginning collection on an account to include a Spanish translation on the reverse of every Validation Notice and Statement of Rights



Litigation Disclosure

Require Debt Collectors to provide:
 Brief “litigation disclosure” in all written and oral 

communications in which they represent, expressly or by 
implication, their intent to sue.

 Inform the consumer that
1) Debt collector intends to sue;
2) That a court would rule against the consumer if he or she fails to 

defend a lawsuit; and 
3) That additional information about debt collection litigation is available 

from CFPB

 Disclosure must be made at the same time and using the 
same medium they represent that they intend to sue

Presenter Notes
Presentation Notes
READ FIRST:  The Bureau believes that some consumers fail to defend because They lack an understanding with the court processes, Do not understand the consequences of not defending, and do not know where to find an attorney they can afford.The CFPB believes these consumers would benefit from additional information about debt collection litigation.This slide provides an overview of the “requirements” that CFPB is proposing for Litigation Disclosures:   (READ SLIDE)



Proposed Rules - Time Barred Debt 
 Prohibit suit and threats on time-barred debt
 Time-barred debt disclosures

– Brief, plain language statement informing the consumer, because of age 
of debt, the debt collector cannot sue to recover it

– Required in initial validation notice & first oral communication

 Obsolescence disclosures
– Require disclosure that would inform the consumer whether a particular 

time-barred debt generally can or cannot appear on a credit report.
– Required in initial validation notice, but CFPB considering whether to 

require it at additional intervals

 Waiver of Revival
– Prohibit collectors from collecting on time barred debt that can be 

revived under state law unless they waive the right to sue on the debt

Presenter Notes
Presentation Notes
READ FIRST:  Time barred debt, sometimes referred to as “out of statute” debt is debt as to which the statute of limitations has expired.  In a few states, collectors are prohibited from bringing suit on time-barred debt under state law (WI & MS); but the more common rule is that courts will dismiss lawsuits filed on such debt if the consumer provides the statute of limitations as an affirmative defense. Most statute of limitations fall in the 3 – 6 year range although in some jurisdictions they may extend to 15 years for certain types of debt.  However, PLEASE NOTE that federal student loans are EXEMPT from statute of limitations as well as debts from some state universities & colleges.Some of the proposals include:   (READ SLIDE)Time Barred Debt Disclosures: - Addtl InfoThe Bureau is considering whether collector should be required to make this disclosure only if the collector knew or should have known that the debt was time-barred, or whether the collector should be strictly liable.Subsequent collector would be prohibited from suing on debt if an earlier collector provided a time barred debt disclosure; AND earlier collector would have to indicate if they have given the time barred debt disclosureSeveral states (CT, MA, NY, NM & WV) currently require OOS disclosures in communications (both written & oral communications).  It’s interesting that CFPB wants to make this is a RULE across all of Debt Collection regardless of the state the consumer resides.Waiver of Revival – Addtl InfoEven if a consumer makes a payment or acknowledges the debt in writing, the RULE would prohibit a debt collector from suing because the collector, by operation of the Bureau’s rules, would have waived any right to sue by collecting                      the debt.



Voicemails

 CFPB proposed Voicemail Message:
“This is John Smith calling for David Jones. 
David, please contact me at 1-888-123-4567”

 Can be used for voicemails, live third-party 
communications, text messages, emails, etc.

Presenter Notes
Presentation Notes
READ FIRST:  CFPB is proposing a “limited content voicemail message” under the proposed rules.  See slide for “proposed message”They indicate that the proposed message is NOT an FDCPA “communication” when collectors conveyIndividual debt collector’s nameThe consumer’s name andA toll-free method that the consumer can use to reply to the collector



Contact Frequency – Consumer Contacts
Permissible Consumer Contact (or Contact Attempts)

Per Account per Week

Collector Activity Collector Does Not Have 
Confirmed Consumer 

Contact

Collector has Confirmed 
Consumer Contact

Attempts per unique 
address or phone number

3 2

Total contact attempts 6 3

Live Communications N/A 1

Presenter Notes
Presentation Notes
READ FIRST:  CFPB’S proposed rules also provided guidance on “Call Frequency”, and have established different caps depending on whether a “Confirmed Consumer Contact” has been made.This first slide deals with Call Frequency to “Consumers”.Confirmed Consumer Consent – Once any collector has communicated with the consumer about the debt, and the consumer has answered when contacted that he/she is the debtor or alleged debtor.*Confirmed consumer consent would also pass from collector to collector.*Contact Caps would limit both successful and attempted contacts.*The caps would apply on a per-account basis, NOT a per-consumer basis.  NOTE:  CFPB is looking at contact caps based on particular category of debt, such as student loan or medical debt; which may look at “per-consumer” RATHER than “per-account”



Contact Frequency – Location Contacts
Permissible Number of Location Contacts (or Contact Attempts)

To a Third-Party Per Account Per Week
Collector Activity Collector Does Not Have 

Confirmed Consumer Contact
Collector has Confirmed 

Consumer Contact
Attempts per unique 
address or phone 
number per Third 
Party

3 0

Total contact attempts 
per Third Party

6 0

Total contact attempts 
across all Third 
Parties

No Specific Limit 0

Live Communications 
per Third Party (total, 
not weekly)

1 0

Presenter Notes
Presentation Notes
READ FIRST:  This first slide deals with Call Frequency to “Third Parties”.As you can see from the graph, once we have confirmed “consumer contact” we are NOT allowed to contact Third Parties.



Time, Place & Manner Restrictions

 Inconvenient Times
– Specify how a Debt collector determines a 

consumer’s location when there is conflicting location 
information for the consumer

– Require that it must be convenient in “ALL” locations 
consumer might be

– Time a communication is “SENT” is the determining 
factor for newer technologies.

Presenter Notes
Presentation Notes
READ SLIDE FIRSTAll Locations:In the absence of knowledge to the contrary, a debt collector knows or should know that it is convenient to communicate with a consumer if it would be convenient in ALL of the locations in which the collector’s informant indicates the consumer might beTime a communication is SENTBecause an email or text message is generally available for a consumer’s receipt when the debt collector SENDS it, the time of the sending is the determining factor, NOT when the when the consumer sees it or opens it.



Time, Place & Manner Restrictions

 Inconvenient Place – 
– Specify certain locations that will trigger the FDCPA 

presumption that a consumer is in an inconvenient 
place & thus a collector would not be able to continue 
communication.

– Includes: Medical facilities; place of worship; place of 
burial or grieving; daycare or childcare centers or 
facilities.

Presenter Notes
Presentation Notes
READ FIRST:  The CFPB proposed rules will actually provided clear examples of “inconvenient places” which the FDCPA text does NOT provide clear guidance on.For example, Inconvenient Place includes:Medical FacilitiesPlace of WorshipPlaces of Burial or GrievingDaycare or Childcare centers or facilitiesThe “presumption” outlined on this slide applies ONLY if the Collector knows or SHOULD know that the consumer is at one of these places.No requirement to investigate a consumer’s whereabouts before attempting to communicate, but CANNOT IGNORE information.The CFPB Proposed Rules also discuss “Inconvenient Communication Methods – In General” - A Collector is prohibited from communicating (or attempting to communicate) with a consumer using a communication method that the collector knows or should know is inconvenient.  No “magic words” are required and Collectors can ask clarifying questions (e.g.” I cannot talk on the phone about this” – Collector can ask the consumer to clarify).



Client Considerations

 Review & educate your staff on CFPB Proposed Rules 
for Debt Collection that directly impact YOU!!

 Review your Debt Substantiation Documentation
– Compare to CFPB’s dispute documentation guidelines

 Review & Transfer of Information  
– Review your existing placement layouts
– Compare to CFPB’s guidelines for transfer & forwarding 

information to subsequent collectors

 Reach out to Agency/Partner for assistance



Summary

 Provided overview of CFPB Rulemaking Agenda and 
CFPB Debt Collection Rules that have a direct impact on 
our Clients 

 Provided examples for each rule, taken directly from 
CFPB, on what they expect in order to comply with the 
new rules

 Provided Recommendations to Clients



Resources

 Consumer Financial Protection Bureau (CFPB)
 www.consumerfinance.gov
 insideARM.com
 www.insidearm.com/
 Coalition of Higher Education Assistance Organizations 

(COHEAO)
 www.coheao.com/
 National Council of Higher Education Resources (NCHER)
 www.ncher.us/

http://www.consumerfinance.gov/
http://www.insidearm.com/
http://www.coheao.com/
http://www.ncher.us/


Questions?

Thank  you!
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